
POOR
QIIALITY

THEFOLLOWNG
DOCUMENT (S)

ARE
FADtrD &BLIJRRED

PHOTO MICROGRAPHICS INC.



STATE OF NEW YORK
STATE TAX COMI"IISSION

In  the Mat ter the  Pet i t ion

:
KATHLEMT V. BRIMORVILLE G. ,  JR.

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Personal Income :
Taxes under Art ic le (s) 22 of the
Tax Law fo r  the  Year (s )  1968,  L969 & :

r970

Sta te  o f  New York
County of  Albany

Martha Funaro,  being duly sworn,  deposes and says that

she is  an employee of  the DepartmenE of  Taxat ion and Financet  over  tB years of

age,  and that  on the 2nd.  daY of  Ju lY ,  L9 '74 ,  she  served the  w i th in

Nor ice  o f  Dec is ion  (o r  Determinat ion)  by  (cer t i f ied)  ma iL  upon Orv i l le  G. ,  J r .  &

Kathleen V. Brim (representat ive of)  the pet i t ioner in the within

proceeding, by enctosing a true copy thereof in a securely sealed postpald

\4 r rapper  addressed as  fo l lows:  Mr .  &  Mrs .  Orv i l le  G-  Br im,  J r .
L72 Shore Road
Old Greenwich, Connect icut 06870

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  excLus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  Sta te  o f  New York '

That deponent further says that the said a.ddressee is the (representat ive

o f )  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  wraPPer  i s  the  las t

known address of the (representat ive of the) pet i t ioner.
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OF NOTICE OF DECISION
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STATE OF NEW YORK

STAT E TAX Cot\,tt\4t sstoN
Mar io A.  Procaccino

,t9&{*[<R>O(!a]$t1crt-r PRE5 rDENr
A ,  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

rep ly .

DEPARTMENT OF TAXATTON AND FTNANCE
BUILDING 9, ROO,{ 214A

STATE CATPUS
ALBANY, N. Y. 12226

A R E A  C @ E  5 1 8

457 -2655 ,  6,  7

fittedr Albany, New York

iluly 2' 19?4

tir, & tlrr. OrvLll,r G. 8rln, trl.
L12 $rorc nod
Old &c*ngLslr, OonnectLeut 068?0

Daar l&. & ttrr. lr{nr

Please take not ice of  the
of the State Tax Commission

Please take fur ther  not ice
Sect ion (s)  690
proceeding in court to
sion must be commenced
from the date of this

Any inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decis ion or  concern ing any other  mat ter  rerat ive
h_ereto may be addressed to the undersigned.
Ttrese wil l  be referred to the proper party for

sTAYf  TA t  coMy tss tox

HEA i ITG  UT IT

E O U A R O  R O O K

SECRETA iY  TO
c0Myr3f lo i l
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Enc .

cc :  Pe t i t i one r ,
Law Bureau

DSCISICtI
enc losed herewi th.

that pursuant to
of the Tax Law, any

review an adverse deci-
within { tSntht

no t i ce .

EARING

s Representative
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STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ions

o f

ORVILLE G. BRIM, JR. and
KATHLEEN V. BR]M

for  Redeterminat ion of  Def ic iency or
for Refund of Personal Income Tax
under Art icle 22 of the Tax Law for
the  Years  1968 ,  1969  and  I97O.

DECISION

Pet i t ioners,  Orv i l le  G.  Br im,  Jr .  and xath leen V.  Br im,  have

f i led pet i t ions for  redeterminat ion of  def ic iency or  for  re fund

of personal income tax under Art icle 22 of the Tax Law for the

years  1968 ,  L969  and  I97O.  (F i l e  Nos .  9 -33L46679  and  0 -5320787 I ) .

A formal  hear ing was held before Paul  B.  Coburn,  Hear ing Of f icer ,

a t  the of f ices of  the State Tax Commiss ion,  2  Wor ld Trade Center '

New York ,  New York ,  on  May  16 ,  1974 ,  d t  1 :15  P .M.  Pe t i t i one r ,

o rv i l l e  G .  B r im ,  J r . ,  appeared  p ro  se ,  and  fo r  h i s  w i fe ,  Ka th leen  v .

Brim. The Income Tax Bureau appeared by SauI Heckelman, Esq,,

( James  A .  Sco t t ,  Esg . ,  o f  counse l )  .

ISSUES

I .  Were weekdays worked at home in Connecticut during the

years  1958 ,  1969  and  I97O by  pe t i t i one r ,  Orv i l l e  G .  B r im ,  J t . ,

al locable as days worked within or days worked without New York

S ta te?

II. Were determinations by the Income Tax Bureau in L957 and

1967  tha t  pe t i t i one r ,  Orv i l l e  G .  B r im ,  J r . ,  cou ld  a l l oca te  days
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worked at home in Connecticut as days worked ouLside of New York

State res iud icata to  a dec is ion by the State Tax Commiss ion for

subsequent  years?

FINDINGS OF FACT

1.  Pe t i t i one rs ,  Orv i l l e  G .  B r im ,  J r .  and  Ka th leen  V -  B r im ,

f i led a New York State income tax nonresident return for the year

L966.  They a l located the sa lary  income received by pet i t ioner ,

Orv i l le  G.  Br im,  JT.  ,  f rom Russel l  Sage Foundat ion based upon the

number of days he al leged to have worked within and without New

York State dur ing sa id year .  They c la imed that  he worked a to ta l

o f  226 days dur ing the year  of  which BB days were worked outs ide

of  New York State.  Thev demanded a refund of  5444.OO.

2 .  Pe t i t i one rs ,  Orv i l l e  G .  B r im ,  J r .  and  Ka th leen  V .  B r im ,

f i led a New York State income tax nonresident return for the year

1969.  They a l located the sa lary  income received by pet i t ioner ,

Orv i l le  G.  Br im,  J t . ,  f rom Russel l  Sage Foundat ion based upon

the number of days he al leged to have worked within and without

New York State dur ing sa id year .  They c la imed he worked a to ta l  o f

223 days dur ing the year  of  which 86 days were worked outs ide of

New York  S ta te .  They  demanded  a  re fund  o f  $L ,457 .0O.

3 .  Pe t i t i one rs ,  Orv i l l e  G .  B r im ,  J r .  and  Ka th leen  V .  B r im ,  f i l ed

a New York State income tax nonres ident  re turn for  the year  1970.

They a l located the sa lary  income received by pet i t ioner ,  Orv i l le  G.

Br im,  Jr . ,  f rom Russel l  Sage Foundat ion based upon the number of

days he al leged to have worked within and without New York State

dur ing sa id year .  They c la imed he worked a to ta l  o f  224 days of

which 52 days were worked outside of New York State. They demanded

a  re fund  o f  $ l - ,  033 .00 .
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4 .  On  March  26 ,  L973 ,  t he  Income Tax  Bureau  i ssued  a  S ta te -

men t  o f  Aud i t  Changes  aga ins t  pe t i t i one rs ,  Orv i l l e  G .  B r im ,  J t .  and

Kath leen V.  Br im,  imposing addi t ional  personal  income tax for  the

year  t96B  in  the  sum o f  $722 .O7  upon  the  g rounds  tha t  4 l  weekdays

worked  by  pe t i t i one r ,  Orv i l l e  G .  B r im ,  J r . ,  a t  home du r ing  sa id

year  should be considered as days worked wi th in  New York State for

pu rposes  o f  a l l oca t i on  o f  sa la ry  i ncome.  I t  a l so  imposed  add i t i ona l

pe rsona l  i ncome tax  fo r  t he  yea r  L969  i n  the  sum o f  $325 .25  upon

the grounds that 45 weekdays worked by him at home should be

considered as days worked wi th in  New York State for  purposes of

a l l oca t i on  o f  sa la rv  i ncome.  In  acco rdance  w i th  the  a fo resa id

S ta temen t  o f  Aud i t  Changes ,  i t  i ssued  a  No t i ce  o f  De f i c i ency  i n

the  sum o f  $L  , 2  7  5  . 81  .

5 .  On  Sep tember  25 ,  1972 ,  t he  Income Tax  Bureau  i ssued  a

S ta temen t  o f  Aud i t  Changes  aga ins t  pe t i t i one rs ,  Orv i I I e  G .  B r im ,  J r .

and Kath leen V.  Br im,  imposing addi t ional  personal  income tax for

the  yea r  I 97O in  the  sum o f  $357 .20  upon  the  g r rounds  tha t  22  weekdays

worked  by  pe t i t i one r ,  o rv i l l e  G .  B r im  '  J r  - ,  a t  home du r ing  sa id

year  should be considered as days worked wi th in  New York State for

pu rposes  o f  a l l oca t i on  o f  sa la ry  i ncome.  In  acco rdance  w i th  the

a fo resa id  S ta temen t  o f  Aud i t  Changes ,  i t  i ssued  a  No t i ce  o f  De f i -

c i ency  i n  t he  sum o f  $388 .15 .

6 .  Pe t i t i one rs ,  O rv i l l e  G .  B r im ,  JT .  and  Ka th l een  V -  B r im ,

were  res iden ts  o f  t he  S ta te  o f  Connec t i cu t  du r ing  the  yea rs  1968 ,

L969  and  L97O.  They  res ided  i n  a  home loca ted  a t  L72  Shore  Road ,

OId Greenwich,  Connect icut .
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7 .  Pe t i t i one r ,  Orv i l l e  G .  B r im ,  J t . ,  was  emp loyed  by  the

Russel l  Sage Foundat ion as i ts  pres ident  dur ing the years l -968,

1969 and I97O. His  dut ies as pres ident  consis ted of  act ing as

chief  admin is t rator  o f  the foundat ion and carry ing on research

and wr i t ing in  h is  f ie ld  of  soc io logy.  He was prov ided wiLh an

of f ice in  the New York Ci ty  of f ices of  the foundat ion.

B .  Pe t i t i one r ,  Orv i l l e  G .  B r im ,  J r . ,  ma in ta ined  an  ex tens i ve

I ibrary concentrated in  h is  f ie ld  in  soc io logy at  h is  home in

Connect icut  dur ing the years 1-968,  1969 and I97O. He had co l lected

these mater ia ls  over  a per iod of  many years,  They were not

genera l ly  readi ly  avai lab le at  the New York Ci ty  Publ ic  L ibrary

or  at  un ivers i ty  l ibrar ies in  New York Ci ty .  He d id h is  research

and wr i t ing in  the room he mainta ined as an of f ice at  h is  home.

It was more convenient for him to r:erform this work at home since

the mater ia ls  and books were s tored there.

9 .  Pe t i t i one r ,  Orv i l l e  G .  B r im ,  J r .  '  du r i ng  the  yea r  l - 968

worked a to ta l  o f  226 days of  which 35 weekdays were worked at  h is

home in Connecticut and 47 davs were worked outside of New York

State,  but  not  a t  h is  home.  Dur ing the year  1969 he worked a

total of 227 davs of which 40 weekdavs were worked at his home in

Connecticut and 4l- davs were worked outside of New York State,

but  not  a t  h is  home.  Dur ing the year  I97O he worked a to ta l  o f

224 days of which 22 weekdays were worked at his home in Connecticut

and 30 days were worked outs ide of  New York State,  but  not  a t  h is

home.
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10. TLre Income Tax Bureau for the years L957 and L967, after

an  aud i t ,  pe rm i t t ed  pe t i t i one r ,  Orv i l l e  G .  B r im ,  J r . ,  t o  a l l oca te

days worked at his home in Connecticut as days worked. outside of

New York State.

CONCLUSIONS OF LAW

A. That the weekdays worked at his home in Connecticut during

the  yea rs  1968 ,  1969  and  I97O,  by  pe t i t i one r ,  Orv i l l e  c .  B r im ,  , f r . ,

were worked there by reason of  h is  necessi ty  and convenience and

not  for  the necessi ty  of  h is  employer ,  and therefore,  for  purposes

of  a l locat ion of  sa lary  income said days must  be held to  be days

worked within New York State in accordance with the meaning and

in ten t  o f  sec t i on  632 (c )  o f  t he  Tax  Law and  20  NYCRR 13 I .16 .

B.  T leat  the Income Tax Bureau's  determinat ion that  pet i t ioner ,

Orv i l le  c .  Br im,  Jr . ,  was ent i t led to  a l locate days worked at  h is

home in Connecticut during the years 1957 and L967 as days worked

outs ide of  New York State is  not  res iud icata to  a dec is ion by the

State Tax Commission that weekdays worked at his home in Connecticut

dur ing the years 1968,  T969 and L97O are to  be a l located as days

worked  w i th in  New York  S ta te .  Sundberq  v .  Murphv ,  39  M isc .  2d .967 ,

242  N .Y .S  .  2d  329 ,  (Sup .  C t .  A tbany  Co . ,  1963 )  .

C.  That  the t re t i t ions of  Orv i l le  c .  Br im,  Jr .  and Kath leen V.

Br im,  are denied and the not ices of  def ic iency issued September 25,

1972 and March 26,  L973,  are susta ined.

DATED: Albany, New York

JuIy 2, 1974

STATE TAX

V\,r^ o-, lG.,,,.^^,-'

ISSIONER

COMMISSIONER

COMMTSSTONER


